FACT SHEET 1. Have Montana L ocal Gover nments|dentified
Shortcomingsin their Adopted Sream Protection Regulations?

In general, stream protection measures adopted by local governments appear to be assisting with thelong-term
protection of wetlandsand streams. However, thisfact sheet examinestwo situationsidentified by Montanalocal
governmentswhere stream protection standards need to beimproved. Thesetwo exceptionsare openly discussed
at thelocd government level and suggest that several existing regul ations may not provide adequate protection.

Subdivision Regulations versus Zoning

For Montanalocal governments, thetwo main regul atory tool sused to protect Streamsand wetlandsare subdivison
regulationsand zoning. However, these two toolsare not equally ableto protect theseresources. Thisfact has
raised concernsfromlocal governmentsabout their ability to protect riparian resourceslong-term.

Subdivison Regulations. Montanalaw requiresloca governmentsto adopt and enforce regulationsto regulate
the processof subdividing land. Asaresult, all Montanacounties have adopted subdivis on regul ations. Montana
loca governmentsthat include stream protection measuresin their subdivision regulationsinclude Cascade, Hathead,
Gallatin, Lewis& Clark, Madison, Meagher, and Missoula Counties, and the citiesof Bozeman and Missoula.
Because subdivisionregulationsonly apply to land being newly subdivided, these setbacksdo not apply tolotsand
tractsthat werein existence before the stream setback provisionswere adopted. Thisinconsistency can create
problemsfor local governments.

Madison County explainsthe problem of using subdivision regulationsto protect streamsasfollows: “ Congtruction
setbacks from water bodies have been mandatory for property being subdivided on the Madison River since
1993, the Big Holeand Jefferson Riverssince 1994, and countywide since 2000. Unlessvoluntarily agreed upon
by the sub-divider (very rare), setbacks do not apply to parcelscreated prior to these dates...”*

Because of thisconcern, in October 2007, M adison County Commissionerswere approached by agroup of
concerned citizensasking that the County draft an ordinanceto requireuniformity of streams de setback restrictions
for al new buildings constructed aong the M adison River anditstributaries. “ Uniformity” inthiscasereferstothe
desirethat the setback restrictions contained within county subdivisionregulationsbe applied to al parcelsof land
withinthe proposed planning area. Sincethat time, Madison County established aciti zen-based Streamd de Protection
Steering Committee that has been working to devel op new regulationsthat apply to al buildingslocated near a
stream. ThisCommitteeisdated to make recommendation to the Madi son County Planning Board in September
20009.

1 Madison County. 2008. Streamside Protection: Frequently Asked Questions, L ast updated August 27, 2008. Prepared by: Jim

Jarvis, Madison County Planning Office, 3 pp.
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Inaddition to Madison County, currently both Missoulaand Lewis& Clark Countieshaveasoidentified aneed to
put stream protection measuresin their zoning regulations, in addition to their subdivision regulations. Thesetwo
counties have not established atimeline on when such regul ationsmay be considered by their respective Planning
Boards.

Zoning Regulations. Having stream/wetland protection provisions adopted through zoning ismore protective of
theresource. Zoning regulationsapply to each new building. Consequently, al new buildings—regardlessof their
location—are subject to any setback requirements, including new buildings proposed for an existing lotinan
approved subdivision. Because zoning regulations apply to each new building, they are much moredifficult for
countiesto adopt. Although all Montana Counties have subdivision regulations, only 6 counties have adopted
county-widezoning. Of those six counties, threehave county-wide provisionsthat contai n stream setbacks (Choteau,
Lake, and Powell Counties).

Theability for countiesto adopt zoning regul ationsthat include stream protection measuresiscritica for thelong-
term conservation of riparian resourcesin Montana

For amore compl ete discussion on specific land usetools and how they can be used to protect streams, rivers,
riparian areas, and wetlands, see A Planning Guide for Protecting Montana’s Wetlands and Riparian Areas
(Ellisand Richard, 2008; available at www.mtaudubon.org). This publication describes the strengths and
weaknesses of themajor land use planning toolsavailablein Montanaso that decision makerswill understand the
level and effectiveness of stream protection provided by each toal.

A Loophole Discovered: Beaverhead County’s Big Hole River Ordinance

Onestuationidentified by Montanalocal governmentswhere stream protection standards need to beimproved
comesfrom Beaverhead County. Thisexampleillustrateshow local government regul ationsmay not providethe
protection to streamsthat wasintended by draftersof theregulations.

The150-mileBigHoleRiver travelsthrough
four counties: Beaverhead, Deer Lodge,
Madison, and Silver Bow. In 2005, these
four counties adopted almost identical
protection measuresfor theBigHoleRiver.
Theregulationsspecify that dl four counties
will review dl proposed buildingswithin 500
feet of the river; a 150-foot minimum
setback for new buildings is generaly
required. Thissetback standardisapplied
on a site-specific basis, with some
opportunity for expansion or shortening,
depending onlocal circumstances.

In 2006, alandowner gppliedto Beaverhead
County for permits to locate two
manufactured homes on a site located
goproximately fivemilesupstreamfromthe
town of WiseRiver. Beaverhead County is



ononesideof theriver and Butte-Sliver Bow County on the other (see Figurel). At thislocation, theBig Hole
River’sfloodplainismorethan 600 feet wide, with asmall, higher-elevation bench on either side of theriver.

The permit applicant proposed to put two manufactured homes approximately 155 feet from theriver bank within
the 100-year floodplain. Thisareaisknowntoflood. Infact, theroad to the home siteshas been covered by 2 feet
of water during spring floods. In order to obtain authorization, each manufactured home needed three different
permits—issued by two different Beaverhead County staff: aseptic system permit, floodplain permit, and BigHole
Ordinance permit. The circumstances surrounding each permit are described bel ow.

Septic System Per mit. In M ontana, septic systemsmay not belocated inthefloodplain. Infact, they arerequired
tobeat least 100-feet from thefloodplain. The permit applicant received aseptic system permit becausethe parcel
had adequate room to |l ocate the septic systems on the bench above the floodplain, using apump to transport
waste morethan 1,000 feet from the manufactured homes.

Floodplain Permit. In most Montanacounties, including Beaverhead County, homesareallowed to belocatedin
the 100-year floodplain (the 100-year floodplain = the floodway + flood fringe), aslong asthe homeisNOT
located in thefloodway portion of thefloodplain. Thefloodway carriesmost of the flood water in astream; the
flood fringeisoutsdeof thefloodway. Building in theflood fringe comeswith somerisk becauseit allowsstructures
to bebuilt in an areasubject to shallow flooding. Infact, the 100-year floodplain hasa26% chance of flooding
over thelife of a30-year mortgage. During this same period, the dame house has only a 9% change of being
destroyed by fire.? Because of thisrisk, thefollowing two regulationsarein placein Montanawhen housesare
locatedinthefloodplain:

e Buildingsneedto beeevated at | east 2-feet abovethe predicted water level for a100-year flood (called

thebaseflood eevation); and

e Structuresmay not increasethewater level of a100-year flood by morethan one-half (1/2) foot.

The permit applicant wasgranted conditiona floodplain permitsbecause the manufactured homesmet thel etter of
thelaw: themanufactured homeswere e evated abovethefloodplain, and, inan areawherethefloodplainismore
than 600 feet wide, it iseasy to provethat the manufactured homeswould not increasethe el evation of a100-year
flood morethan one-half foot.

BigHoleRiver Ordinance. When the permit applicant applied for Big Hole River Ordinance permits—which
should beissued in 20 working days—he had aready obtained the other two permits. Becausethese permitswere
seen asatest of thenew Big Hole River Ordinance, several thingsoccurred next:
e TheBeaverhead County planner asked that the permit applications bereviewed by the Big Hole River
Consarvation Standards Review Board. TheBoard, whichincludesrepresentativesfromal four Big Hole
River counties, was created to review variances regarding the ordinance when someone has proposed
building astructure closer than 150-feet of the high water mark of theriver. Asmentioned above, the
manufactured homeswere proposed to be 155 feet from theriverbank, so thismeeting was not required.

e TheBeaverhead County Commissionerstried to stop the conditional floodplain permit from becoming
valid based of thefollowing circumstances: one of the conditionsof thefloodplain permitswasthat the
applicant had to sign an agreement holding the county harmlessfromal liability that might result froma
flood. Because the County Commissionersfelt that the agreement should be signed by all parties, the

2 Kolman, Joe. 2008. A Flood Story. The Interim. October 2006. Montana L egislative Service Division, Helena, Montana, 6 pp.
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agreement wasdrafted so both the County Commissionersand permit gpplicant needed to sign thedocument.
Therefore, if the Commissionerschoseto not sign theagreements, thefloodplain permitswould beinvalid.
However, because of specific wording inthefloodplain permits, intheend, only the applicant wasrequired
tosgntheliability agreements—which hedid willingly—making thefloodplain permitsvalid.

Theabovetwo activitiestook time. Consequently, intheend, the 20-day permit deadlineran out for the Big Hole
River Ordnance permitsto beissued. Asaresult, the applicant wasallowed to install his manufactured homes
without theselast permitsever beingissued.

Thetwo manufactured homes have now beeninstalled next to the Big Hole River (SeeFigurell). Through this
process, many lessonswerelearned, including:

e County staff should work to better coordinate their permit process. Because permitswereissued without
coordination, thisproject moved forward in away that may not have been possible otherwise.

e Futurefloodplain permitsshould contain aprovisionthat requirestheliability agreement to be signed by
both the Commission and the applicant before the floodplain permit becomesvalid. Therefore, if the
County Commission chose not to sign the agreement, the floodplain permit would not bevalid.

e Ultimately, theregulationsprotecting the Big Hole River need to be strengthened. Of thethree different
permit processesinvolved, thefloodplain regul ationsare probably themost likely regulation to strengthen.



Many individual swho worked on the Big Hole River protection measuresdid not feel these two manufactured
homes should have been dlowed to beingtalled. Although the homes met thel etter of thelaw, they did not provide
thedesired leve of protection for the Big Hole River. Consequently, the authori zation of these two manufactured
homes has caused local officid sand watershed groupsto reexamine stream protection measuresto determine how
theregulations need to be strengthened to better protect theriver and itsriparian resources. Meetings antici pated
inthefall 2009 will bring involved partiestogether to determine what next steps need to be taken to increase
protectionfor theBigHoleRiver.

The Importance of Evaluating Regulations

Althoughitisrelatively easy to collect information about what regul ations have been adopted in Montanato protect
stream and wetland resources, no one hassystemeatical ly looked at how local government regulationsareworking:
what |ooks acceptabl e on paper may have problemswhen gpplied on-the-ground. Such an assessment ischalenging
because many of Montana sstream protection regulationsarelessthan fiveyearsold. A comprehensiveeva uation
of whichregulationsare protecting resources, which ones need to be strengthened, and how each regulation seems
to be functioning for local governmentswould be useful for everyone interested in resource protection. By
understanding which partsof regulationswork and which do not work, resource protection can beimproved. As
moreloca governmentsexperience new challengeswith their stream protection measures, these chal lengesshould
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